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MATTHIESSEN and Mr. RICHARD W.
MONTAGUE, Yeon Building, Portland, Ore-

gon,

Por the Plaintiff in Error.

Mr. WILLIAM S. ANDREWS, Newhall Building,
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RAPPETY, Mr. DAVID C. PICKETT, and

Mr. MERWIN RANKIN, Title and Trust

Building, Portland, Oregon,

Por the Defendant in Error.

CITATION ON WRIT OP ERROR.

United States of America,

District of Oregon,—ss.

To Morgan Grain Company, Inc., W. S. Andrews,

Raffety & Pickett, and Merwin Rankin, Its

Attorneys, GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Prancisco,

California, within thirty days from the date hereof,

pursuant to a writ of error filed in the Clerk's office

of the District Court of the United States for the

District of Oregon, wherein H. W. Collins is plain-
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tiff in error and you are defendant in error, to

show cause, if any there be, why the judgment in

the said writ of error mentioned should not be cor-

rected and speedy justice should not be done to the

parties in that behalf.

Given under my hand, at Portland, in said Dis-

trict, this 1st day of July, in the year of our Lord

one thousand nine hundred and twenty-six.

R. S. BEAN,
Judge.

Service of the within citation, together with copy

of petition for writ of error, assignments of error,

and order thereon, is hereby admitted at Portland,

Oregon, this 1st day of July, 1926.

HARRY L. RAPPETY,
Of Attorneys for Morgan Grain Company, Inc.,

Defendant in Error.

[Endorsed] : Piled Jul. 2, 1926. [1*]

Til the United States Circuit Court of Appeals for

the Ninth Circuit.

Tl. \V. COLLINS,

Plaintiff in Error,

vs.

^MORGAN GRAIN COMPANY, INC., a Corpora-

tion,

Defendant in Error.

*]'MKo-numl)or :ij)i)CMriii^r at foot of page of original certified Tran-
Bcript of Kecord.
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WRIT OF ERROR.

The United States of America,—ss.

The President of the United States of America, to

the Judge of the District Court of the United

States for the District of Oregon, GREET-
ING:

Because in the records and proceedings, as also

in the rendition of the judgment of a plea which is

in the District Court before the Honorable Robert

S. Bean, one of you, between Morgan Grain Com-

pany, Inc., a corporation, plaintiff and defendant

in error, and H. W. Collins, defendant and plaintiff

in error, a manifest error hath happened to

the great damage of the said plaintiff in error,

as by complaint doth appear; and we, being

willing that error, if any hath been, should be

duly corrected, and full and speedy justice done

to the parties aforesaid, and, in this behalf, do com-

mand you, if judgment be therein given, that then,

under your seal, distinctly and openly, you send the

Tecord and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Oourt of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at San

Erancisco, California, within thirty days from the

date hereof, in the said Circuit Court of Appeals

to be then and there held; that the record and pro-

ceedings aforesaid, being then and there inspected,

the said Circuit Court of Appeals may cause further

to be done therein to correct that error, what of
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right and according to the laws and customs of the

United States of America should be done.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the United States,

this 30th day of June, 1926.

[Seal] G. H. MARSH,
Clerk of the District Court of the United States

for the District of Oregon.

By F. L. Buck,

Chief Deputy.

[Endorsed]: Filed June 30th, 1926. [2]

In the District Court of the United States for the

District of Oregon.

March Term, 1925.

BE IT REMEMBERED : That on the 28th day

of May, 1925, there was duly filed in the District

Court of the United States for the District of

Oregon, a complaint, in words and figures as fol-

lows, to wit: [3]

in the District Court of the United States for the

District of Oregon.

.MORCiAN (JRAIN COMPANY, INC., a Corpora-

tion,

Plaintiff,

vs.

Jl. W. COLLINS,

Defendant.
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COMPLAINT.

The above-named plaintiff complaining of the

above-named defendant for its cause of action,

alleges

:

I.

That the plaintiff now is and during all the

time in this complaint mentioned was a corporation

organized, incorporated and existing under and

pursuant to the general laws of the State of Dela-

ware, and that the said plaintiff is a resident and a

citizen of said State of Delaware and a citizen of a

different state from the defendant.

II.

That the defendant now is and during all the

time in this complaint mentioned was a resident

and a citizen of the State of Oregon, and a citizen

of a different state from the plaintiff.

III.

That the plaintiff and the defendant are resi-

dents and citizens of different states and that a

diversity of citizenship exists between the plaintiff

and the defendant.

That the amount in controversy in this action,

exclusive of interests and court costs, exceeds the

sum of $3,000.00.

IV.

That heretofore, and on or about November 4,

1920, [4] defendant subscribed for and offered

and agreed in writing to take two hundred and fifty

(250) shares of the capital stock of plaintiff of a
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par value of $100.00 per share, and offered and

agreed to pay the sum of $25,000.00 for said stock in

the following manner: $5,000.00 on December 1,

1920; $5,000.00 on March 1, 1921, and the balance

of $15,000.00 on or before September 1, 1921; that

said subscription was one of a number of subscrip-

tions to the stock of plaintiff made by various per-

sons at or about the same time; that plaintiff ac-

cepted defendant's subscription as tendered; that

thereafter and pursuant to said contract of sub-

scription, defendant paid plaintiff the sum of $5,-

000.00 as his first installment payment thereof, and

plaintiff issued and delivered to defendant, who

accepted same, its certificate for fifty (50) shares

of its capital stock ; that thereafter and on March 1,

1921, a second installment of $5,000.00 became due

and payable on said subscription agreement, and

thereafter and on September 1, 1921, the balance of

said subscription, amounting to $15,000.00, became

due and payable; that plaintiff thereafter, after

due and regular proceedings, called the balance of

$20,000.00 due from defendant to plaintiff on his

subscription for two hundred and fifty (250) shares

of the capital stock of plaintiff and notified defend-

ant thereof ; that prior to the commencement of this

action, plaintiff tendered defendant its certificate

for 200 shares of the capital stock and demanded
that defendant pay the balance due on his subscrip-

tio]i but defendant refuses to pay and has not

paid any portion of said balance; that plaintiff is

j-eady, able and willing to issue and deliver to de-

fendant its certificate for 200 shares of the capita]
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stock on payment by defendant of the balance of

his subscription.

V,

That there is due, owing and unpaid from de-

fendant to [5] plaintiff the sum of $20,000.00,

together with interest thereon at the rate of six (6)

per cent per annum on $5,000.00 thereof from

March 1, 1921, and on $15,000.00 from September

1, 1921, at the same rate.

WHEREFORE, plaintiff prays judgment

against defendant for the sum of $20,000.00, to-

gether with interest at the rate of six (6) per cent

per annum on $5,000.00 thereof from March 1, 1921,

and interest on the sum of $15,000.00 from Septem-

ber 1, 1921, at the rate of six (6) per cent per

annum, together with the plaintiff's costs and dis-

bursements incurred in this action.

WM. S. ANDREWS,
RAFFETY & PICKETT,
MERWIN RANKIN,
Attorneys for Plaintiff. [6]

State of California,

City and County of San Francisco,—ss.

I, A. H. Anderson, being first duly sworn, depose

and say:

That I am an officer, to wit, vice-president, of

Morgan Grain Company, Inc., a corporation, plain-

tiff in the above-entitled action; that I make this

affidavit as such officer on behalf of said corpora-

tion, being so authorized to do; I have read the

foregoing complaint and know the contents thereof
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and that the same is true of my own knowledge

except as to those matters which are therein stated

on information or belief, and as to those matters,

I believe to be true.

A. H. ANDERSON.

Subscribed and sworn to before me this 11th day

of May, 1925.

[Seal] JOHN McCALLAN,
Notary Public for the State of California.

My commission expires April 12th, 1929.

Filed May 28, 1925. [7]

AND AFTERWARDS, to wit, on the 26th day of

June, 1925, there was duly filed in said court

an answer, in words and figures as follows, to

wit: [8]

[Title of Court and Cause.]

ANSWER.
The above-named defendant now answering

plaintiff's complaint filed herein, DENIES, AD-
MITS and ALLEGES as follows:

I.

^riiis derendant ADMITS that the plaintiff is now
a c()rj)oration organized, incorporated and existing

iiiulcr and pui-suaiil lo the general laws of the State

of Dclawai-e, but denies that the said plaintiff was
'it all or in any manner a corporation or was

organized or was in existence under or pursuant to
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the general laws of the State of Delaware or under

the laws of any other State or at all, at all the times

mentioned in plaintiff's complaint or at any of the

times mentioned in plaintiff's complaint prior to

the 15th day of December, 1920, ADMITS that the

said plaintiff is a resident and citizen of the

State of Delaware and a citizen of a different State

from the defendant.

II.

ADMITS that the defendant now is and during

all the times mentioned in plaintiff's complaint was

a resident and a citizen of the State of Oregon and

a citizen of a different State from the plaintiff.

III.

ADMITS that the plaintiff and the defendant

are residents and citizens of different states and

that a diversity of citizenship exists between the

plaintiff and defendant and admits that the amount

in controversy in this action, exclusive [9] of

interests and court costs exceeds the sum of $3,000.

IV.

DENIES that heretofore and on or about No-

vember 4, 1920, or at any other time, the defendant

subscribed for or offered or agreed in writing to

take 250 shares of the capital stock of plaintiff of

the par value of $100 per share, or that this defend-

ant ever at any time subscribed for or agreed to

take any greater number of shares of stock in the

plaintiff corporation than 50 shares of the capital

stock thereof and DENIES that this defendant ever

offered or agreed to pay the sum of |25,000 for stock
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in the plaintiff corporation or ever agreed to pay

any other or greater sum than $5,000 for stock in

the plaintiff corporation; and ALLEGES the facts

to be as alleged in the defendant's separate and fur-

ther defense heremafter stated. DENIES that the

alleged subscription referred to in plaintiff's com-

plaint was one of a number of subscriptions to the

stock of plaintiff made by various persons at or

about the same time and DENIES that the plaintiff

ever accepted defendant's subscription for any other

or different number of shares than 50 shares. AD-
MITS that thereafter this defendant paid to the

plaintiff for 50 shares of stock in plaintiff's corpora-

tion the sum of $5,000 but DENIES that the said

payment was made pursuant to the contract of sub-

scription alleged in plaintiff's complaint, and DE-
NIES that the said payment of $5,000 was a first

installment payment upon said subscription but

AVERS the fact to be that said payment of $5,000

was payment in full for 50 shares of the capital

stock in plaintiff corporation, all as hereinafter al-

leged in this answer; and ADMITS that the plain-

tiff issued and delivered to this defendant its certifi-

cate for 50 shares of its capital stock and this de-

fendant accepted the same. DENIES that there-

after and on March 1, 1921, or at any other time or

at all a second installment of $5,000 or any other

sum became due or payable on said subscription

agreement or on any subscription [10] agreement

and DENIES that thereafter or on September 1,

1921, or at any time at all the balance of said sub-

scription amounting to $15,000 or amounting to any
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other sum whatever became due or payable. DE-
NIES that plaintiff thereafter or after due or regu-

lar proceedings called the balance of $20,000 alleged

to be due from defendant to the plaintiff on his sub-

scription for 250 shares of the capital stock of

plaintiff, but ADMITS that the plaintiff did notify

the defendant that such call had been made. AD-
MITS that prior to the commencement of this suit

the plaintiff tendered the defendant its certificate

for 200 shares of the capital stock of said corpora-

tion and demanded that defendant pay a balance

which plaintiff claimed to be due thereon, and AD-
MITS that defendant refused to pay said balance

so claimed or any part thereof.

V.

DENIES that there is now due, owing or unpaid

from the defendant to the plaintiff the sum of

120,000 or any other sum or amount whatever, either

together with or without interest thereon at the rate

of six per cent or at any other rate on $5,00 thereof,

or on any other amount thereof, from March 1,

1921, or from any other time, or at all, or on $15,000

or any other sum or amount whatever from Sep-

tember 1, 1921 or from any other time or date, or

at all, at the same rate or at any rate.

And for a further and separate answer and state-

ment of new matter constituting a defense to plain-

tiff's complaint filed herein this defendant AL-
LEGES:

I.

That on or about the 4th day of November, 1920,

and for a short period of time prior thereto one
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T. E. Morgan was endeavoring to and soliciting per-

sons to become members of and take stock in a cor-

poration to be subsequently formed, incorporated

and organized for the purpose of handling grain and

other grain products, of which he, the said T. E.

Morgan would be [11] President and Manager,

and on or about the 4th of November, 1920, the

said T. E. Morgan solicited this defendant to be-

come a member thereof and thereupon on or about

the said 4th of November, 1920, this defendant did

at the solicitation and upon the request of the said

T. E. Morgan, promise and agree to and with the

said T. E. Morgan that he would take stock in such

corporation when formed, of the par value of $25,000

to be paid for |5,000 December 1st; |5,000 March

1st; the balance on or before September 1st. That

the said promise so made was without consideration

and thereafter and prior to the formation or organi-

zation or incorporation of said proposed corpora-

tion, to wit: on the 26th day of November, 1920, this

defendant withdrew and canceled his said promise

to take stock in said proposed corporation to the

extent of $25,000 and reduced his offer and promise

to take stock in said proposed corporation in any

further or greater amount than stock of the par

value of $5,000 and definitely withdrew such tender

and promise in any further or greater amount or to

any extent beyond a subscription or promise of

$5,000 and definitely and in person and personally

notified the said T. E. Morgan of such withdrawal

and the said T. E. Morgan assented to such with-

drawal, and it was then agreed between the said

T. E. Morgan and this defendant that this defendant
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would subscribe for, take and pay for stock in the

corporation to be so formed to the extent of but not

in excess of f5,000 face value of said stock.

II.

That thereafter and about the 9th day of December,

1920, the said T. E. Morgan caused Articles of Incor-

poration to be filed with the Secretary of State of the

State of Delaware incorporating the plaintiff under

the name of Morgan Grain Company Incorporated

and thereafter and about the 15th day of December,

1920, caused the said corporation to be organized

by the election of officers [12] and the said T. E.

Morgan was duly and regularly elected the Presi-

dent thereof and thereafter, to wit, on the 18th day

of December, 1920, the plaintiff issued to this de-

fendant its certificate of capital stock of the said

Morgan Grain Company Incorporated No. 9 for 50

shares thereof of the par value of $100 per share

over the signature of T. E. Morgan, President, and

by C. S. Perviance, its Secretary-Treasurer, and

under the seal of said corporation, and thereupon

this defendant paid to the said corporation the full

sum of |5,000 therefor and is not now and never has

been indebted to the said corporation upon any of its

shares of stock in any other sum or amount what-

ever.

WHEREFORE this defendant prays judgment

against the plaintiff for his costs and disbursements

of this action.

JAMES H. RALEY,
JAMES R. RALEY,
FREDERICK STEIWER,

1' Attorneys for Defendant.
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State of Oregon,

County of Umatilla,—ss.

I, H. W. Collins, being first duly sworn, do say:

I am the defendant named in the foregoing answer

;

that I know the contents thereof and believe the

same to be true.

H. W. COLLINS.

Subscribed and sworn to before me this 23d day of

June, 1925.

[Seal] J. H. RALEY,
Notary Public for Oregon.

My commission expires March 17, 1929.

State of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted within said County and State this 26 day of

June, 1925.

HARRY L. RAPFETY,
One of the Attorneys for Plaintiff.

Filed June 26, 1925. [13]

AND AFTERWARDS, to wit, on the 3d day of

August, 1925, there was duly filed in said court

a reply, in words and figures as follows, to wit

:

[14]

[Title of Court and Cause.]

REPLY.
Comes now the plaintiff and replying unto the
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answer of the defendant filed herein, admits, denies

and alleges as follows

:

I.

The plaintiff denies all of the affirmative matter

set forth in paragraphs numbered I, II, III, IV and

V of the defendant's answer.

II.

Replying unto paragraph numbered I of the fur-

ther and separate answer and defense of the de-

fendant, the plaintiff denies the same and the whole

thereof and each and every allegation therein con-

tained and the whole thereof, save and except the

plaintiff admits that on or about the 4th day of

November, 1920, the defendant subscribed for and

promised and agreed to take 250 shares of the capi-

tal stock of the plaintiff of the par value of $100.00

a share, and offered and agreed to pay the sum of

$25,000.00 for said stock, in the following manner:

15,000.00 on December 1, 1920; $5,000.00 on March

1, 1921 ; the balance of $15,000.00 on or before Sep-

tember 1, 1921.

III.

Replying unto paragraph numbered II of the fur-

ther and separate answer and defense of the de-

fendant, the plaintiff [15] denies the same and

the whole thereof and each and every allegation

therein contained and the whole thereof, save and

except that the plaintiff admits that its articles of

incorporation were filed with the Secretary of State

of the State of Delaware on the 9th day of Decem-

ber, 1920, and that on the 15th day of December,

1920, an election of officers was held and that at
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such election E. T. Morgan was duly elected presi-

dent of the plaintiff.

WHEREFORE, the plaintiff demands judgment

of this court as in its complaint it has prayed.

W. S. ANDREWS,
MERWIN RANKIN,
RAFPETY & PICKETT,

Attorneys for Plaintiff.

United States of America,

District of Oregon,—ss.

I, Harry L. Raffety, being first duly sworn, de-

pose and say:

That I am one of the attorneys for the above-

named plaintiff and that said plaintiff is a non-

resident of the State of Oregon and is without the

state and district, wherefore, I make this affidavit

and say: that the above and foregoing reply is true

and correct as I verily believe.

HARRY L. RAFFETY.

Subscribed and sworn to before me, a notary pub-

lic for the State of Oregon, this 30 day of July, 1925.

[Seal] INEZ STAUSS,
Notary Public for State of Oregon.

My commission expires Jan. 10, 1928. [16]

State of Oregon,

County of Umatilla,—ss.

Due and legal service of the within reply is hereby

admitted and accepted in Umatilla County, Oregon,

this 31 day of July, 1925, by receiving a copy
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thereof, duly certified to as such by Harry L. Raf-

fety, attorney for plaintiff.

J. H. EALEY,
Attorney for Defendant.

Filed August 3, 1925. [17]

AND AFTERWARDS, to wit, on Thursday, the

8th day of April, 1926, the same being the 3d

judicial day of the regular Pendleton, 1926,

term of said court—Present, the Honorable

ROBERT S. BEAN, United States District

Judge, presiding—the following proceedings

were had in said cause, to wit: [18]

In the District Court of the United States for the

District of Oregon.

No. L.-9622.

MORGAN GRAIN COMPANY, INC., a Corpora-

tion,

Plaintiff,

vs.

H. W. COLLINS,
Defendant.

JUDGMENT.

This cause being regularly on the trial calendar

of the above-entitled court, came on to be heard at

the Pendleton term of said court on the 8th day of

April, 1926, plaintiff appearing by its counsel, H. L.

Raffety, Merwin Rankin and William S. Andrews,
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and the defendant appeared in person and by Raley^

Raley & Steiwer, his attorneys,

—

WHEREUPON, a jury was duly impaneled and

sworn to try the said cause

:

Whereupon, at the conclusion of all the evidence

and after both parties had rented their case, the

plaintiff moved the Court for an order directing the

jury to return a verdict in favor of the plaintiff and

against the defendant, for the sum of $20,000.00, to-

gether with interest at 6% per annum on $5,000.00

from March 1st, 1921, to April 7th, 1926, and on

$15,000 at the same rate from September 1st, 1921,

to April 7th, 1926, which said motion was duly con-

sidered by the Court and allowed.

Whereupon, at the direction of the Court, the

jury returned a verdict, in words and figures, as

follows

:

''We, the jury, being impaneled and sworn to

try the above-entitled action, find our verdict

in favor of the plaintiff and against the defend-

ant, for the sum of $20,000.00, together with

interest at the rate of 6% per annum from

March 1st, 1921, to April 7th, 1926, on $5,000.00,

and interest on $15,000.00 from September 1st,

1921, to April 7th, 1926, at 6% per annum.

Dated this 8th day of April, 1926.

(Sd.) F. C. GREER,
Foreman." [19]

Upon motion of the plaintiff for entry of judg-

ment upon the verdict of the jury, duly considered

and allowed,

—



Morgan Grain Company, Inc, 19

IT IS ORDERED AND ADJUDGED that plain-

tiff have and recover from the defendant the sum
of 120,000.00, together with interest on $5,000.00 at

6% per annum from March 1st, 1921, to April 7th,

1926, and on $15,000.00 at 6% per annum from Sep-

tember 1st, 1921, to April 7th, 1926, amounting in

all to the sum of $25,670.00, together with its costs

and disbursements in the action, taxed and allowed

in the sum of $56.80, and that execution issue there-

for, but not until the expiration of ten days from

date hereof.

R. S. BEAN,
Judge.

Dated at Pendleton, Oregon, this 8th day of April^

1926.

Filed April 8, 1926. [20]

AND AFTERWARDS, to wit, on Friday, the 9th

day of April, 1926, the same being the 4th judi-

cial day of the regular Pendleton, 1926, term of

said court—Present, the Honorable ROBERT
S. BEAN, United States District Judge, pre-

siding—the following proceedings were had in

said cause, to wit: [21]

[Title of Court and Cause.]

MINUTES OF COURT—APRIL 9, 1926—OR-
DER STAYING EXECUTION.

This matter coming on now upon defendant's

motion herein for stay of execution and for thirty
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days within which to tile a motion to set aside the

judgment and verdict of the jury and for a new
trial herein,

—

It is therefore hereby ORDERED that execution

herein be stayed for a period of ten days and that

if within such period of ten days defendant shall

file an undertaking in the sum of $30,000 that such

execution shall be stayed for a further period of

thirty-two days.

It is further ORDERED that the defendant shall

have thirty days from this date within which to file

motion to set aside the judgment and the verdict

of the jury in the above-entitled cause and for a

new trial therein.

Entered this 9th day of April, 1926.

R. S. BEAN,
Judge.

Filed April 9, 1926. [22]

AND AFTERWARDS, to wit, on the 30th day of

April, 1926, there was duly filed in said court a

motion to set aside judgment and for new trial,

in words and figures as follows, to wit: [23]

[Title of Court and Cause.]

MOTION TO SET ASIDE JUDGMENT AND
FOR NEW TRIAL.

Comes now the defendant and moves the Court

for an order setting aside the judgment heretofore, to

wit, on the 8th day of April, 1926, made, rendered and
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entered in the above-entitled cause and for a further

order granting to the defendant a new trial in said

cause. This motion is based upon the following

grounds

:

I.

Insufficiency of the evidence to justify the verdict

of the jury or the judgment entered in said cause.

II.

Error in law occurring at the trial and duly ex-

cepted to by the defendant during the trial.

And the defendant further in support of this mo-

tion sets forth the specific error of law occurring at

said trial to be as follows

:

The defendant Collins, being upon the witness-

stand and duly sworn as a witness on his own behalf,

had propounded to him by his counsel the following

question

:

^'Q. Did you have any conversation with Mr.

Morgan on the 26th of November at lunch, he

and you and Mr. Sibley being there at that

time? A. Yes.

Q. With reference to this subscription?

A. Yes.

Q. What was said at that time between you

and Mr. [24] Morgan, Mr. Sibley being pres-

ent, with reference to this subscription?"

Counsel for plaintiff objected to said question and

to the witness answering the same upon the grounds

:

I.

That such evidence is not admissible because it

is an attempt by parol evidence to modify and

change a written contract of subscription.
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II.

Upon tlie ground that it is not and was not in the

power of the defendant to revoke or modify his con-

tract of subscription.

The Court sustained the plaintiff's objection to

which an exception was duly taken by defendant

and allowed by the Court. The defendant then of-

fered and tendered the testimony of witness to the

effect that witness, if permitted to answer, would

testify and say:

^^That at the Fairmont Hotel on the 26th day

of November, 1920, the defendant and T. E.

Morgan and H. J. Sibley being present, the

defendant Collins said to T. E. Morgan, that

he had come down to see him, and felt that he

must cancel his subscription to the stock in the

Morgan Grain Co. That thereupon T. E. Mor-

gan said to him in substance, ^If you cannot

take it all, will you take $5,000?' Collins re-

plied to that and said 'Yes, if you will agree to

the cancellation of the subscription from $25,-

000 down to $5,000, I will take $5,000 and pay

for it as soon as the call is made for it.' That

thereupon, Morgan said, 'That is perfectly

agreeable; we will cancel your subscription

down to $5,000, and when we make a call you

can pay the $5,000 in cash.'
"

to the offer and tender of which testimony the plain-

tiff objected and the Court sustained the plaintiff's
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objection thereto and allowed the defendant an ex-

<3eption to the ruling of the Court.

RALEY, RALEY, & STEIWER and

WOOD, MONTAGUE & MATTHIESSEN,
Attorneys for Defendant. [25]

State of Oregon,

County of Multnomah,—ss.

Due service of the within motion is hereby ac-

cepted within said County and State this 30th day

of April, 1926.

HARRY L. RAFFETY,
One of the Attorneys for Plaintiff.

Filed April 30, 1926. [26]

AND AFTERWARDS, to wit, on Monday, the 21st

day of June, 1926, the same being the 96th judi-

cial day of the regular March term of said

court—Present, the Honorable ROBERT S.

BEAN, United States District Judge, presiding

—the following proceedings were had in said

cause to wit: [27]

'[Title of Court and Cause.]

MINUTES OF COURT—JUNE 21, 1926—OR-
DER DENYING MOTION FOR NEW
TRIAL.

This cause was heard by the Court on the mo-

tion of defendant for a new trial, the parties ap-

pearing by Mr. H. L. Raffety, Mr. Merwin Rankin,



24 H, W. Collins vs,

Mr. William S. Andrews, of counsel for plaintiff,

and by Mr. J. H. Ealey and Mr. Richard W. Monta-

gue, of counsel for defendant. Upon consideration

whereof,

IT IS ORDERED that said motion be and the

same is hereby denied. [28]

AND AFTERWARDS, to wit, on the 30th day of

June, 1926, there w^as duly filed in said court

an opinion, in words and figures as follows, to

wit: [29]

[Title of Court and Cause.]

OPINION.

Portland, Oregon, June 20, 1926.

E. S. BEAN, District Judge (Oral) :

This is an action on an alleged subscription to

capital stock of a corporation thereafter to be

formed.

The facts are simple, and not in any substan-

tial controversy. It appears that some time in

1920, the latter part of the year, F. E. Morgan, who
was dealer in grain in San Francisco, conceived

the idea of, to some extent at least, consolidating

the grain interests and grain business of the Pacific

Coast by organizing a corporation for that purpose.

With that end in view he interviewed the defend-

ant, Collins, wlio was a grain operator in Oregon

and the Pacilic Northwest, the managers of Wills &
Sons, a I>iitisli corporation, with offices in San
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Francisco and New York, and proposed that Wills

& Sons, Sibley and Anderson, their managers in

the United States, Collins himself, should take

stock in the proposed corporation. The proposition

was laid before the directors of Wills & Sons in

London, and was looked upon with favor. As a

result, Anderson and Sibley, the American mana-

gers, were directed to visit New York and there

meet a Mr. Haley, one of their directors, to discuss

the matter with Morgan. A conference was held in

New York and Hale suggested that the formation

of the corporation be postponed for twelve months

on account of the then financial condition of the

•country, but Morgan was insistent that it should

be done immediately, and he wired Collins con-

cerning the matter. The wire to Mr. Collins is not

in evidence and the parties were not able to pro-

duce it, but in any event he received from Collins

a message agreeing to take twenty-five thousand in

stock of the proposed corporation. [30] On re-

ceipt of this message Hale withdrew his objection,

and Wills & Sons agreed to subscribe twelve hun-

dred sixty shares in the corporation, Anderson and

Sibley each ten shares, and Morgan six hundred

and twenty-five shares, each of the par value of

one hundred dollars. Sibley and Morgan then re-

turned to San Francisco, and on their way stopped

at Chicago and there obtained two additional sub-

scriptions, one for fifty shares and one for twenty-

five.

On December 9th of the same year the plaintiff

corporation was organized, and on the 19th of that
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month Morgan, who was elected president, reported

to the board of directors, that he had secured sub-

scriptions as detailed, and these were accepted by

the board, and a call for twenty per cent levied,

which call has been paid, and certificates to the

various stockholders for the amount of the call is-

sued. Thereafter a certificate for the remaining

shares subscribed by the defendant was tendered to

him, and he refused to accept it, or to pay the ad-

ditional subscription, and hence this action.

The defendant admits that he made the subscrip-

tion as stated, but he offered to show at the trial

that after his subscription and prior to the or-

ganization of the corporation he met Morgan in

San Francisco, and told him, Morgan, that he must

withdraw his subscription and that if Morgan would

agree to such cancellation he, Collins, would sub-

scribe for and take five thousand dollars in stock

in the concern, and that Morgan so agreed. The

Court ruled that this evidence was incompetent and

inadmissible and directed a verdict for the plain-

tiff.

The defendant has moved for a new trial. Now
the authorities are in hopeless conflict as to when

and under what circumstances, if any, one who

agrees to take stock in a corporation to be there-

after formed, may cancel or withdraw his sub-

scription before the formation of the corporation.

No useful purpose would be served by reviewing the

authorities, or attempting to deduct any general rule

from them. I could not hope to add anything to
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the learning on that subject. The authorities have

[31] been collected, commented upon, and dis-

cussed by counsel at the hearing and in their briefs,

and have been examined, and I am disposed, in view

of the conflict and uncertainty, to adhere to the

ruling heretofore made, and leave to the court of

Jast resort, as it must be, to ultimately determine

the question, and therefore the motion for a new

trial will be overruled.

Filed June 30, 1926. [32]

AND AFTERWARDS, to wit, on Monday, the

12th day of July, 1926', the same being the 7th

judicial day of the regular July term of said

court—Present, the Honorable ROBERT S.

BEAN, United States District Judge, pre-

siding—the following proceedings were had in

said cause, to wit: [33]

[Title of Court and Cause.]

MINUTES OF COURT—JULY 12, 1926—OR-
DER EXTENDING TIME TO AND IN-
CLUDING AUGUST 1, 1926, TO PRESENT
AND SETTLE BILL OF EXCEPTIONS.

Now at this time, it appearing to the Court that

by reason of the residence of the leading counsel

for plaintiff in San Francisco, California, and of

the leading counsel for defendant in Pendleton,

Oregon, some delay is necessary in the presenting

and settling of the bill of exceptions,

—
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IT IS ORDERED that additional time, to and

including August 1, 1926, or so much thereof as

may be necessary, be and is hereby granted for the

presenting and settling of said bill of exceptions.

Dated July 12, 1926.

R. S. BEAN,
Judge.

Filed July 12, 1926. [34]

AND AFTERWARDS, to wit, on the 29th day of

July, 1926, there was duly filed in said court

a stipulation for further time to submit bill

of exceptions, in w^ords and figures as follows,

to wit: [35]

[Title of Court and Cause.]

STIPULATION EXTENDING TIME TO AND
INCLUDING AUGUST 1, 1926, FOR PRES-
ENTATION AND SETTLEMENT OF BILL
OF EXCEPTIONS.

Now at this time, delay in the presenting and

settling of the bill of exceptions being necessary by

reason of the residence of the leading counsel for

plaintiff in San Francisco, California, and of the

leading counsel for defendant in Pendleton, Ore-

gon, the parties hereby consent to the granting of

an oi'der for extension of time for such presenta-

tion and settlement to and including August 1,

1926, or so much thereof as may be necessary.
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Dated July 2, 1926.

W. S. ANDREWS,
Of Attorneys for Plaintiff.

RICHARD W. MONTAGUE,
Of Attorneys for Defendant.

Filed July 29, 1926. [36]

AND AFTERWARDS, to wit, on the 30tli day of

June, 1926, there was duly filed in said court

a petition for writ of error, in words and

figures as follow^s, to wit: [37]

[Title of Court and Cause.]

PETITION FOR WRIT OF ERROR.

To the Honorable ROBERT S. BEAN, Judge of

said Court:

Comes now H. W. Collins, defendant, by Raley,

Raley & Steiwer and Wood, Montague & Matthies-

sen„ his attorneys, and respectfully shows that on

the 8th day of April, 1926, the Court directed a ver-

dict against your petitioner and in favor of the

plaintiff, and upon said verdict a final judgment

was entered on the 8th day of April, 1926, against

your petitioner.

Your petitioner, feeling himself aggrieved by the

said verdict and judgment entered thereon as afore-

said, herewith petitions the Court for an order

allowing him to prosecute a writ of error to the

Circuit Court of Appeals of the United States for
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the Kinth Circuit under the laws of the United

States in such cases made and provided.

WHEREFORE, premises considered, your peti-

tioner prays that a writ of error do issue that an

appeal in this behalf to the United States Circuit

Court of Appeals aforesaid, sitting at San Fran-

cisco, in said Circuit, for the correction of the errors

complained of and herewith assigned, be allowed

(and that an order be made fixing the amount of

security to be given by plaintiff in error conditioned

as the law directs, and upon giving such bond as

may be required that all further proceedings [38]

may be suspended until the determination of said

writ of error by the Circuit Court of Appeals.

RALEY, RALEY & STEIWER and

WOOD, MONTAGUE & MATTHIESSEN,
Attorneys for Petitioner in Error.

RICHARD W. MONTAGUE,
Of Counsel.

Writ of error granted this 30th day of June,.

1926 ; supersedeas bond fixed at $30,000.00.

R. S. BEAN,
Judge.

Filed June 30, 1926. [39]

AND AFTERWARDS, to wit, on the 30th day of

June, 192(), there was duly filed in said court

assignments of error, in words and figures as

follows, to wit : [40]
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[Title of Court and Cause.]

ASSIGNMENTS OF EREOR.

Now comes H. W. Collins, plaintiff in error in

the above-entitled cause, and in connection with his

petition for a writ of error in this cause assigns

the following errors, which plaintiff in error avers

occurred on the trial thereof, and upon which he

relies to reverse the judgment entered herein as ap-

pears of record

:

(1) The Court erred in not submitting to the

jury the question as to whether the defendant Col-

lins had withdrawn the alleged subscription to the

stock of the plaintiff company, upon which sub-

scription the action was brought.

(2) The Court erred in taking from the jury the

right to pass upon the issue of fact above stated.

(3) The Court erred in refusing to admit evi-

dence of the defendant Collins material and rele-

vant to the cause as follows: The action was

brought upon an alleged subscription by the de-

fendant Collins to the stock of the plaintiff. The

defendant Collins, testifying in his own behalf, had

propounded to him by his counsel the following

questions

:

^^Q>. Did you have any conversation with Mr.

Morgan on the 26th of November at lunch, he

and you and Mr. Sibley being there at that

time? [41] A. Yes.

Q. With reference to this subscription?

A. Yes.
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Q. What was said at that time between you

and Mr. Morgan, Mr. Sibley being present, with

reference to this subscription "?

"

Counsel for plaintiff objected to said question

and to the witness answering the same upon the

grounds

:

(a) That such evidence is not admissible be-

cause it is an attempt by parol evidence to modify

and change a written contract of subscription.

(b) Upon the ground that it is not and was not

in the power of the defendant to revoke or modify

his contract of subscription.

The Court sustained the plaintiff's objection, to

which an exception was duly taken by defendant

and allowed by the Court. The defendant then

offered and tendered the testimony of witness to

the effect that witness, if permitted to answer,

w^ould testify and say:

''That at the Fairmont Hotel on the 26'th day

of November, 1920, the defendant and T. E.

Morgan and H. J. Sibley being present, the de-

fendant Collins said to T. E. Morgan, that he

had come down to see him, and felt that he

must cancel his subscription to the stock in

the Morgan Grain Co. That thereupon T. E.

Morgan said to him in substance, 'If you can-

not take it all, will you take $5,000 r Collins

rej)lied to that and said, 'Yes, if you will agree

to the cancellation of the subscription from

$25,000 down to $5,000, I will take $5,000 and

pay for it as socm as the call is made for it.'

That thereupon, Morgan said, 'That is per-
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fectly agreeable; we will cancel your subscrip-

tion down to $5,000, and when w^e make a call

you can pay the $5,000 in cash.'
"

to the offer and tender of which testimony the plain-

tiff objected and the Court sustained the plaintiff's

objection thereto and allowed the defendant an ex-

ception to the ruling of the Court. [42]

(4) The Court erred in directing a verdict for

plaintiff on the cause of action asserted, on the

grounds above set forth and on the further grounds

:

(a) That the cause of action stated in the com-

plaint is in favor of Morgan, the party with whom
Collins is alleged to have made the contract, and

not with the Morgan Grain Company, the plaintiff

herein; and

(b) Because there is a variance between the

pleading of plaintiff in the case and the testimony

offered by him at the trial.

(5) The Court erred in denying the motion of

the defendant for a new trial.

EALEY, RALEY & STEIWER,
WOOD, MONTAGUE & MATTHIESSEN,

Attorneys for Plaintiff in Error.

Filed June 30, 1926. [43]

AND AFTERWARDS, to wit, on the 2d day of

July, 1926, there was duly filed in said court a

supersedeas bond, in words and figures as fol-

lows, to wit: [44]
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[Title of Court and Cause.]

SUPERSEDEAS BOND.

KNOW ALL MEN BY THESE PRESENTS:
That we, H. W. Collins, as principal, and The

Aetna Casualty & Surety Company, as surety, are

held and firmly bound unto Morgan Grain Com-

pany, Inc., a corporation, in the full and just sum

of thirty thousand dollars ($30,000.00), to be paid

to the said Morgan Grain Company, Inc., its attor-

neys, successors, administrators, executors, or as-

signs, to which payment, well and truly to be made,

we bind ourselves, our successors, assigns, executors

and administrators, jointly and severally, by these

presents.

Signed and dated this, the 2d day of July, A. D.

1926.

WHEREAS, lately at a regular term of the Dis-

trict Court of the United States for the District of

Oregon, sitting at Pendleton, in said District, in a

suit pending in said court between Morgan Grain

Company, Inc., a corporation, plaintiff, and H. W.
Collins, as defendant, cause No. L.-9622, on the

law docket of said court, final judgment was ren-

dered against the said defendant for the sum of

twenty thousand dollars ($20,000.00), with interest

thereon at the rate of six \)er cent per annum from

March 1, 1921, to April 7, 1926, on $5,000.00, and

interest at six per cent per annum on $15,000.00

from September 1, 1921, to April 7, 1926, and the

said defendant, H. W. Collins, has obtained a writ
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of error and filed a copy thereof in the Clerk's

office of [45] the said court to reverse the judg-

ment of the said Court in the aforesaid suit, and a

citation directed to the said Morgan Grain Com-

pany, Inc., defendant in error, citing it to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, to be holden at San

Francisco, in the State of California, according to

law, within thirty (30) days from the date hereof.

Now, the condition of the above obligation is such

that if the said H. W. Collins shall prosecute his

writ of error to effect and answer all damages and

costs if he fail to make his plea good, then the above

obligation to be void; else to remain in full force

and virtue.

H. W, COLLINS,
Principal.

By RICHARD W. MONTAGUE,
Of His Attorneys.

THE AETNA CASUALTY & SURETY
COMPANY.

By KARL V. LIVELY,
Resident Vice-President.

[Seal] Attest: M. L. LITTLE,
Resident Assistant Secretary,

Surety.

Approved this the 2d day of July, 1926.

R. S. BEAN,
Judge.

Filed July 2, 1926. [46]
{
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AND AFTERWARDS, to wit, on Saturday, the

3(i day of July, 1926, the same being the 107th

judicial day of the regular March term of said

court—Present, the Honorable CHARLES E,

WOLVERTON, United States District Judge,

presiding—the following proceedings were had

in said cause, to wit: [47]

[Title of Court and Cause.]

MINUTES OF COURT—JULY 3, 1926—OR-
DER CONTINUING ALL MATTERS
PENDING TO NEXT TERM OF COURT.

Now, at this day, it is ORDERED that all mo-

tions for new trial, motions in arrest of judgment,

and all other motions, demurrers, and other matters

now pending and undetermined in this court at the

close of the present March, 1926, term be and they

are hereby continued, for further consideration, to

the July, 1926, term of said court. [48]

AND AFTERWARDS, to wit, on Wednesday, the

28th day of July, 1926, the same being the 21st

judicial day of the regular July term of said

court—Present, the Honorable ROBERT S.

BEAN, United States District Judge, presid-

ing—flic following proceedings were had in

snid cause, to wit: [49]
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[Title of Court and Cause.]

MINUTES OF COURT—JULY 28, 1926—OR-

DER EXTENDING TIME TO AND IN-

CLUDING SEPTEMBER 1, 1926, TO FILE
CORRECTED AND SETTLED BILL OF
EXCEPTIONS.

Now at this day on motion of Richard W. Mon-

tague, of counsel for the defendant,

—

IT IS ORDERED that the parties have to and

including September 1, 1926, to file the corrected

and settled bill of exceptions herein.

R. S. BEAN,
Judge.

Filed July 28, 1926. [50]

AND AFTERWARDS, to wit, on the 29th day of

July, 1926, there was duly filed in said court a

praecipe, in words and figures as follows, to

wit: [51]

[Title of Court and Cause.]

PRAECIPE DESIGNATING PARTS OF REC-
ORD TO BE INCLUDED IN TRAN-
SCRIPT ON WRIT OF ERROR.

To G. H. Marsh, Clerk United States District

Court for the District of Oregon

:

You are directed to make a transcript of record

in this cause, to be filed in the United States Cir-
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cuit Court of Appeals for the Ninth Circuit, pur-

suant to writ of error allowed herein, and to include

in such transcript of error the following papers:

Complaint.

Answer.

Reply.

Judgment.

Motion for new" trial.

Order denying motion for new trial.

Opinion of Court thereon.

Stipulation extending time to file bill of exceptions.

Standing order of Court extending time for pend-

ing proceedings.

Order extending time to file bill of exceptions.

Order extending time to prepare transcript of rec-

ord.

Bill of exceptions.

Petition for writ of error and allowance.

Citation on w^rit of error and proof of service

thereon.

Assignments of error.

Supersedeas bond and proof of service thereof.

RICHARD W. MONTAGUE,
Attorney for Defendant.

Service of the within praecipe by certified copy,

at Portland, Oregon, is hereby admitted this 29th

day of July, 1926.

HARRY L. RAFFETY,
Of Attorneys for Plaintiff.

Fil(Hl July 29, 192(). [52]
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AND AFTERWARDS, to wit, on the 30th day of

July, 1926, there was duly filed in said court a

bill of exceptions, in words and figures as fol-

lows, to wit: [53]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED: That on the 8th day

of April, 1926, the above-entitled cause came on

regularly to be tried before the Honorable Robert

S. Bean, Judge of the District Court of the United

States for the District of Oregon, at the Pendle-

ton term of said court, sitting with a jury, the

plaintiff being represented by Messrs. William

Samuel Andrews, Harry L. Raffety and Merwin

Rankin, its attorneys, and the defendant being

^present in person and represented by his attorneys,

Messrs. J. H. Raley and J. Roy Raley, and a jury

being duly empaneled and sworn, the following

proceedings, among others, were had:

Plaintiff offered in evidence a certified copy of

the articles of incorporation of Morgan Grain Com-

pany, Inc., showing plaintiff was incorporated un-

der the laws of Delaware on December 9th, 1920,

and a telegram sent by the defendant, H. W. Col-

lins, marked Plaintiff's Exhibit 2, reading as fol-

lows :
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PLAINTIFF'S EXHIBIT No. 2.

^^ Pendleton, Oregon, November 4, 1920.

T. E. Morgan,

Care George Wills and Sons,

206 Broadway,

New York, N. Y.

We will take twenty five thousand stock as agreed

with payments as follows five thousand dollars De-

cember first, five thousand March first, balance on or

before September first Stop Will meet you in

San Francisco and arrange working scheme

H. W. COLLINS." [54]

both of which were received without objection.

Whereupon plaintiff offered in evidence a letter,

dated November 4, 1920, addressed to T. E. Mor-

gan and signed by H. W. Collins, in the following

terms

:

^^ Pendleton, Oregon, Nov. 4, 1920.

Mr. T. E. Morgan,

c/o George Wills & Sons,

206 Broadway,

New York, N. Y.

Dear Tom:
Referring to wires exchanged, which resulted in

my taking $25,000.00 stock in the Morgan Grain

Company, with the understanding that I am to pay
$5,000,00 cash December 1st, $5,000.00 more on

March 1st, and the balance on or before September

1st, 1921. I am hopeful of paying the balance on

the stock before September 1st, and especially so

if you are in need of it.
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(Testimony of A. H. Anderson.)

I am very much pleased to have completed the

arrangement, and fortunately Mr. Thompson was

in Pendleton today when I received your wires, and

after going over the matter with him, it was en-

tirely satisfactory to him. In fact he has been at

all times anxious for me to associate myself with

your new firm.

I will expect you to keep me advised as to when

you want me to meet you in San Francisco, and I

will arrange accordingly.

Yours very truly,

H. W. COLLINS."
which was received without objection.

TESTIMONY OP A. H. ANDERSON, POR
PLAINTIPP.

A. H. ANDERSON, a witness called on behalf

of the plaintiff, testified, in substance, as follows

:

My business is import and export. I am con-

nected with the firm of Anderson, Cameron & Co.

I was connected with the George Wills & Sons, Ltd.,

from 1916 to 1923, and in 1920 held the position of

San Prancisco manager of that firm. The firm

were then general import and export merchants,

shipping, chartering and grain merchants, and very

extensively interested in the importation of grain

into England. I know Mr. H. G. Sibley, who in

1920 was general manager of the United States for

the firm [55] of George Wills & Sons. He was
located in San Prancisco.
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(Testimony of A. H. Anderson.)

Mr. ANDERSON, continuing, testified: I knew

T. E. Morgan in 1920. He was then engaged in

the grain business as an operator in grain in Cali-

fornia with Albers Bros. I knew H. W. Collins

in 1920. He was then engaged in the grain busi-

ness as a grain operator, buying and selling grain.

I am vice-president of the Morgan Grain Company

and have been such since the 15th of December,

1920. I am familiar with the acts, proceedings and

transactions relative to the organization of the

Morgan Grain Company.

The preliminary negotiations that culminated in

such organization were the following:

^^Q. Will you kindly explain to the Court

and jury or describe the preliminary negotia-

tions that culminated in the organization of

the Morgan Grain Company?
A. Mr. T. E. Morgan, who was at that time

with Messrs. Albers Brothers in San Francisco,

approached Mr. Sibley and myself and sug-

gested that we form a company to be known as

the Morgan Grain Company to operate in bar-

ley in California and in wheat in the Pacific

Northwest, George Wills & Sons, London, tak-

ing stock in the company and becoming the

United Kingdom and Continental agents. He
said that through his country connections he

could provide the barley from California, and

that he believed that Mr. Henry W. Collins

would become a stockholder, and a source of

sui)j)ly of wheat from the Northwest. Mr.
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Sibley and I thought well of the scheme, and

Mr. Sibley left for London to discuss it or lay

it before the London Board of Directors of

George Wills & Sons. George Wills & Sons

cabled to me in San Francisco that they

thought favorably of the plan and for me to

proceed to New York together with Mr. Mor-

gan to meet Mr. Sibley, who was returning to-

gether with Mr. Hale, one of Wills' directors,

to further discuss the entire matter. I w^ent to

New York and met these gentlemen. Mr. Mor-

gan came to Portland and met and discussed

the matter with Mr. Collins before going on to

New York. Mr. Hale suggested, or rather

recommended

—

Mr. RALEY.—I can't just understand the

admissibility of this testimony at this time,

this conversation and what their people had

suggested, in the absence [56] of Mr. Col-

lins, doesn't seem to me to be material.

Mr. RAFPETY.—It is alleged in the com-

plaint and denied by the answer that the sub-

scription of Collins was one of a number of

subscriptions to the capital stock. It is there-

fore necessary and relevant to prove the sub-

scription of George Wills & Company to the

stock at the same time as the subscription of the

defendant Collins. For that reason the testi-

mony is offered.

COURT.—For the purpose of showing con-

sideration for Collins' subscription?
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Mr. RAFFETY.—Exactly.

COURT.—For that purpose go ahead.

A. Mr. Morgan, Mr. Hale, Mr. Sibley, my-

self, Mr. Fahey of the New York office of

George Wills & Son met in New York. Mr.

Hale was of the opinion that we should defer

the formation of the company for twelve

months because of the disrupted business con-

ditions as an aftermath of the war. Mr. Mor-

gan asked that we go ahead; he telegraphed to

Mr. Collins and received a telegram from Mr.

Collins"

—the same telegram dated November 4, 1920,

which has already been put in evidence.

^^A. Mr. Hale instructed Mr. Sibley and my-

self that we could subscribe for the stock of the

Morgan Grain Co. on behalf of George Wills &
Sons, saying that Mr. Collins had subscribed

and that Mr. Morgan had subscribed. I sub-

scribed for stock. Mr. Sibley subscribed for

stock.

Mr. RALEY.—I think the stock subscrip-

tions are the best evidence; not the statement

of this witness as to what was done. It is a

corporation and its official records ought to be

here.

Mr. ANDREWS.—This is merely a collat-

eral question.

COURT.—Ask whether he agreed to take

stock ill the concern; that is all we need about
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it; the corporation was not organized at that

time, so they couldn't subscribe for stock."

Mr. ANDERSON, continuing, testified:

George Wills & Sons then authorized Mr. Sibley

and myself, as representatives of the company in

this country, to subscribe for 1260 shares of the

capital stock of a corporation to be organized and

known as the Morgan Grain Company. [57]

The testimony of Mr. Anderson continued as fol-

lows :

"Q, And did you, at that time, agree to sub-

scribe for ten shares of stock? A. I did.

Q. And did Mr. Sibley agree to subscribe for ten

shares of stock? A. He did.

Q. And did Mr. Morgan agree to subscribe for

stock of the corporation? A. He did.

Q. Was anything said in that conference in New
York relative to how Mr. Collins was going to pay

for this stock ?

A. Just as set forth in his telegram.

Q. Anything said about Mr. Collins desiring to

sell his Seattle office? A. Yes.

Q. What was said?

Mr. RALEY.—We object; it couldn't be binding

on Mr. Collins.

COURT.—Mr. Collins was not present; he would

not be bound by that statement.

Ql. After the New York conference what hap-

pened ?

A. I returned to San Francisco. Mr. Sibley and
Mr. Morgan returned to San Francisco via Chicago.
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Q. Via Chicago, you say?

A. Yes. Met Mr. Grant and Mr. Fahey, grain

operators, there, advised them of the company to

be formed, of the subscriptions received, and these

gentlemen also subscribed for stock."

Counsel for plaintiff then inquired:

'^Do you know how many shares Mr. Grant and

Mr. Fahey subscribed for?

The COURT.—You mean agreed to subscribe

for?

COUNSEL FOR PLAINTIFF.—Yes, agreed to

subscribe for.

A. I don't remember the amount.

COUNSEL FOR PLAINTIFF.—On your re-

turn to San Francisco [58] what was then done

tow^ards the incorporation of the company?

A. A lawyer by the name of H. Arthur Dunn
was employed.

The COURT.—The corporation was organized

after you returned to San Francisco ?

A. Yes, sir.

The COURT.—That is all that is necessary; we

don't care about the details of it."

The witness, continuing, testified:

I was i)resent at a meeting of the directors of the

Morgan Grain Company on December 15, 1920. I

am ramilinr with the minute-book of the Morgan
Grain Company. The minutes which I now read

from the niiiiute-book of the Morgan Grain Com-
pany of the meeting which occurred December 15,
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1920, are a correct statement of what occurred at

that meeting. (Reading:)

^^The President of the Company announced that

he had received applications for subscriptions to

the capital stock of the company as follows:

George Wills & Sons, Ltd. . . . 1260 shares

T. E. Morgan 625

H. W. Collins 250

G. S. Streeter 140

M. E. Grant 50

J. C. Pahey 25

W. A. Lamson 25

Chester Silcox 30

C. S. Purviance 25

J. W. Williamson 20

J. Ralph Locker 20

H. G. Sibley 10

A. H. Anderson 10

Upon motion of Mr. Anderson, seconded by Mr.

Sibley, it was unanimously voted that the forego-

ing subscriptions be accepted, and it was further re-

solved that for the purpose of providing immediate

funds for conduct of the business, the secretary-

treasurer be instructed to call upon each of the

above parties for the immediate payment of not less

than 20% of the amounts individually subscribed

upon payment of which certificates of stock shall

be issued therefor."

Mr. Collins has made no further payment. I was

present at a meeting of the board of directors on

March 31, 1925. The [59] minutes of said meet-
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ing which I now read are a correct statement of

what occurred. (Reading:)

''On motion of John Baxter, seconded by A. H.

Anderson, it was Resolved that a call be, and is

hereby made for the unpaid balance of the par value

of all the subscribed capital stock of the company,

payable to the treasurer of the company at 560

Sacramento Street, San Francisco, on or before the

4th day of May, 1925, and that the secretary be, and

he is hereby directed forthwith to give notice to the

subscribers to, and holders of, the capital stock of

this company, of such call having been made. On
motion duly seconded, the following resolution was

unanimously adopted: 'Resolved, that in the event

that any subscriber for, or holder of, this corpora-

tion stock, shall fail to pay the call this day made

when due, that the officers of this company be and

they are hereby authorized to employ counsel and

bring legal action to collect the amount due.'

There being no further business, the meeting ad-

journed."

After these resolutions were adopted, notices

were sent out immediately to the stockholders—

I

should say subscribers. Under the resolution

ado})ted at the meeting of December 20th, provid-

ing that as an installment was paid on account of

his subscription, a certificate of stock should be is-

sued to the subscriber to the amount that he paid

in on his subscription. If Wills subscribed for a

thousand shares and paid 20%, or $20,000.00, they

would receive a certificate for the number of shares
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$20,000.00' would represent. That was done with

all the stockholders. Mr. Collins paid in $5,000.00,

$3,500.00 by himself and $1,500.00 by Wills. Mr.

Collins received a certificate for 50 shares. George

Wills & Sons had subscribed for 1,260 shares.

They paid 20% of their subscription and received

a certificate of stock at that time for 20% of 1,260

shares. The same is true of all the other sub-

scribers, but some subscribers paid more than the

amount called and received certificates for a greater

amount.

^'Mr. ANDREWS.—It is admitted, your Honor,

in the answer, that prior to the commencement of

this action, a certificate for 200 shares of the capi-

tal stock of [60] the Morgan Grain Co. was ten-

dered to the defendant, and that he refused to ac-

cept it, or to pay the balance due. That is all as far

as this witness is concerned."

On cross-examination the witness further testi-

fied that the company made one call prior to the

call of 1925 but not for the full amount; that the

witness did not think he wrote Mr. Collins several

letters making demand upon him to make another

payment. In answer to the question:

^'Did you receive any letters from Mr. Collins in

answer to these calls that were made prior to this

timef"—the witness replied:

^^A good deal of correspondence passed between

Mr. Collins and the company."

The cross-examination continued as follows:
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^'Q. What was the nature of that correspondence

with reference to these calls and the answer to it?

A. I beg your pardon?

Q. What was the nature of the answers that

came back when you made these calls and demands ?

Mr. ANDREWS.—We have the letters; I think

they will be the best evidence rather than to ask

the witness his opinion what is in the letters. If

you wish the letters we can put them in evidence.

Col. EALEY.—We will consent that all the cor-

respondence between these parties may go in evi-

dence.

Mr. ANDREWS.—If your Honor please, we ad-

mit that Mr. Collins refused to pay the subscrip-

tion on the calls that were put to him. Now if

you want to put the letters in showing that he re-

fused to pay them, they are here. We think they

are incompetent, irrelevant and immaterial.

Col. RALEY.—Very well; we will put the letters

in at the proper time."

Counsel for plaintiff then, after argument, of-

fered in evidence the case of Lake Ontario, Auburn

& N. Y. Ry. Co. vs. [61] Mason, found in Vol.

16, N. Y. Rep., at page 451, which was received

without objection and marked Plaintiff's Exhibit

4. It was understood that the particular volume,

namely. Vol. 16 of N. Y. Rep., might be withdrawn

and that any Vol. 16 of the N. Y. Rep., on page

451, could be used. Plaintiff then rested its open-

ing case.
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TESTIMONY OF H. W. COLLINS, IN HIS
OWN BEHALF.

Defendant COLLINS, called on his own behalf,

in reply to questions put to him by his counsel, Mr.

J. H. Raley, testified that he had lived in Pendle-

ton, Oregon, for twenty-one years; that he knew

a corporation called the Morgan Grain Co.; that

he became acquainted with T. E. Morgan about

1915; he had dealings with him during the year

1920 with reference to a subscription or probable

subscription to a corporation to be formed; that

the origination of these dealings and what brought

about the telegram which had been offered in evi-

dence was that Morgan proposed to form the Mor-

gan Grain Company, and witness told him he

would take $25,000.00 stock in the Morgan Grain

Company; witness never had any correspondence

with George Wills & Co. with reference to taking

their stock, and he informed Mr. Morgan that he

would take the shares aforesaid by the telegram

and letter previously introduced in evidence, which

bore the correct date, November 4, 1920; that after

sending the telegrams he next saw Mr. Morgan in

San Francisco on the 26th of November, 1920, when

he went to lunch with Sibley and Morgan at the

Fairmont Hotel. Sibley was the representative of

George Wills & Sons in the United States. No one

besides Morgan at any time solicited witness to sub-

scribe for the stock prior to the time that he sub-

scribed for it. Whereupon counsel asked:
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^'Did you have any conversation with Morgan on

the 26th of November at lunch? He and you and

Mr. Sibley being there at [62] that time—with

reference to this subscription?" To which witness

answered ^^Yes." Counsel then inquired:

^^What was said at that time between you and

Mr. Morgan, Mr. Sibley being present, with refer-

ence to this subscription?"

Counsel for plaintiif objected to the question on

the ground that if the testimony as offered was of-

fered to prove revocation of the subscription on

November 26, 1920, it w^as not admissible because

it was an attempt by parol evidence to modify and

change a written contract of subscription previ-

ously introduced, which defendant had admitted

was a contract of subscription; it was an attempt

to modify an agreement calling for a subscription

of 250 shares and reduce it to a subscription for 50

shares; it was not admissible because it is not and

was not in the power of defendant to revoke or

modify the contract of subscription because there

was a consideration for the agreement, other sub-

scribers having subscribed for the stock of the cor-

poration relying upon the subscription of defend-

ant, and that mutual consideration made a contract

between him and the other subscribers, so that he

had no j)ower by his own act or volition to change

his status without the unanimous consent of the

other stockholders.

After further argument the following colloquy
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then ensued between counsel for plaintiff and the

Court

:

^^COURT.—In the New York case, was that a

case of two or more people associating together for

the purpose of forming a corporation?

Mr. ANDREWS.—Yes, your Honor.

COURT.—Each had knowledge of the acts of the

other ?

Mr. ANDREWS.—Yes.

COURT.—No evidence up to this time that Mr.

Collins had any notice or knowledge these other

people were going to subscribe or had subscribed?

Mr. ANDREWS.—No, but the evidence does

show that Mr. Morgan had been to Portland and

discussed this matter with Mr. Collins there, and

that Mr. Morgan [63] telegraphed to Mr. Collins

asking him what he was going to do.

COURT.—No evidence of that kind. No one has

testified to anything of that kind. Nobody has tes-

tified that Morgan discussed the details of this with

Mr. Collins.

Mr. ANDREWS.—No, but he did testify that

Morgan sent a telegram to Mr. Collins and that Mr.

Collins replied. And also testimony that Mr. Mor-

gan—and this gentleman has just testified that Mr.

Morgan discussed w^ith him, Mr. Collins, the mat-

ter of organizing this corporation and getting all

of tiiese parties into it.

COURT.—I don't understand Mr. Collins said or

there was any testimony he would get these other

parties in the corporation. He may have testified.
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Mr. ANDREWS.—I may be wrong, but that was

my understanding." * * *

COURT.—''You might just as well argue that

question now, because it is the vital one in the

case.''

Whereupon, after argument of counsel, the Court

gave his opinion, as foUow^s:

''COURT.—The question submitted just at the

adjournment is an important one, and I regret that

the Court has not had an opportunity and does not

have an opportunity to examine it with the care

that it deserves. The authorities seem to be in

hopeless conflict, one line of decision holding that

a subscription, or an agreement to take stock in a

corporation to be thereafter formed, is in the na-

ture of a mere offer, and may be withdrawn at any

time before the formation of the corporation. The

other line of ca^es, apparently with equal respecta-

bility, hold in effect that such a subscription is a

conditional contract or agreement Avith every other

person who may subscribe and which may not be

withdrawn without the consent of all the parties.

I am inclined, as at present advised, to feel that

the latter rule is the better rule, because otherwise

it would open the door to fraud and deceit. If the

promoter of a proposed corporation can solicit sub-

scriptions or contract for stock in that corporation,

and then some of the subscribers may withdraw be-

fore the corporation is formed, it will be readily

perceived that the others would be required and

compelled to enter into a contract or agreement

that they never contemplated.
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But whatever the true rule may be, or whatever

the final conclusion of the courts may be, it seems

to me that this case is governed by the New York

and California doctrine. The contract in suit was

made by wire and letter to New York, and its

[64] attempted withdrawal was made in Cali-

fornia. The Courts of each of these states have

held that one who subscribes or agrees to subscribe

to the capital stock of a corporation thereafter to

be formed may not withdraw his subscription with-

out consent of the other subscribers, and that doc-

trine, it seems to me, should govern in this case, in

view of the facts in the case, and, for that reason,

and in that view, the objection will be sustained.

Col. RALEY.—At this time I would like to take

the testimony of this witness over the ruling of the

Court in order that we may have our record.

COURT.—I don't think there is any objection to

that.''

Whereupon counsel for defendant made the fol-

lowing offer of proof, and asked and was allowed

exceptions as follows:

^^The witness Collins being upon the stand, and

the question being propounded to him, 'What was

said at that time between you and Mr. Morgan, Mr.

Sibley being present, with reference to this sub-

scription'?' Counsel now offers and says that if the

witness were permitted to testify, he would answer

and say:

That at the Fairmont Hotel on the 26th day of



56 H. W, Collins vs,

(Testimony of H. W. Collins.)

November, 1920, the defendant and T. E. Morgan

and H. G. Sibley, being present, the defendant Col-

lins said to T. E. Morgan, that he had come down

to see him, and felt that he must cancel his subscrip-

tion to the stock in the Morgan Grain Co. That

thereupon T. E. Morgan said to him in substance,

'If you cannot take it all, will you take $5,000.00.'

Collins replied to that and said, 'Yes, if you will

agree to the cancellation of the subscription from

$25,000 down to $5,000, I will take $5,000 and pay

for it as soon as the call is made for it.' That

thereupon, Morgan said, 'That is perfectly agree-

able; we will cancel your subscription down to $5,-

000, and when we make a call you can pay the $5,-

000 in cash.' That is all.

COURT.—Have you any other testimony^

Col. RALEY.—We have no other.

COURT.—Then I suppose the only thing to do is

to direct a verdict?

Col. RALEY.—Counsel suggests it is necessary

to take an exception.

COURT.—Yes, an exception to the ruling and

objection to the offer of testimony.

"Witness excused. [65]

COURT.—What is the amount of the verdict?

Mr. ANDREWS.—$20,000. The verdict we are

asking for is the balance of the subscription, $20,-

000 with interest at the rate of 6% per annum on

the payment of $5,000 which was payable under the

terms of the contract on March 1, 1921, and interest
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at 6% on $15,00 ($15,000) from Sept. 1st, 1921,

when the balance of $15,000 was payable under the

contract.

Verdict prepared and signed.

Col. EALEY.—I want to take an exception to the

allowance of any interest at all upon this kind of a

contract.

COURT.—Very well." [66]

CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

I, ROBERT S. BEAN, Judge of the District

Court of the United States for the District of Ore-

gon, before whom the above-entitled cause was

tried, hereby certify that on this day of ,

1926, and within the time allowed by the order of

this Court, the above and foregoing bill of excep-

tions was duly filed and tendered, and the same has

been duly examined by the Court and covmsel, after

due notice to counsel for the plaintiff, and the same

is hereby settled, allowed and approved as the bill

of exceptions in this action, and the same is ordered

to be filed and made a part of the records herein.

IT IS FURTHER CERTIFIED that said bill

of exceptions contains all of the testimony and evi-

dence produced and offered at and during the trial

of said cause pertaining and relevant to the ques-

tions presented in this appeal, all of the rulings of

the Court as to the law of the case and the admis-

sion and rejection of evidence and all the directions
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given by the Court to the jury pertaining and rele-

vant thereto.

R. S. BEAN,
District Judge.

Service of the within bill of exceptions by certi-

fied copy, at Portland, Oregon, is hereby admitted

this 29 day of July, 1926.

HARRY L. RAFFETY,
Of Attorneys for Plaintiff.

Filed July 30, 1926. [67]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Oregon,—ss.

I, G. H. Marsh, Clerk of the District Court of the

United States for the District of Oregon, pursuant

to the annexed writ of error and in obedience

thereto, do hereby certify that the foregoing pages,

numbered from three to sixty-seven, inclusive, con-

stitute the transcript of record upon said writ of

error in a case in said court in which Morgan Grain

Company, Inc., a corporation, is plaintiff and de-

fendant in error, and H. W. Collins is defendant

and plaintiff in error; that the said transcript has

been prepared by me in accordance with the prae-

cipe for transcript filed by said plaintiff in error,

and is a full, true and complete transcript of the

record and proceedings had in said court in said
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cause, as the same appear of record and on file at

my office and in my custody.

I further certify that the cost of the foregoing

transcript is $9.95, and that the same has been paid

by the said plaintiff in error.

In testimony whereof I have hereunto set my
hand and affixed the seal of said court, at Portland,

in said district, this 6th day of August, 1926.

[Seal] G. H. MARSH,
Clerk. [68]

[Endorsed] : No. 4933. United States Circuit

Court of Appeals for the Ninth Circuit. H. W.
Collins, Plaintiff in Error, vs. Morgan Grain Com-

pany, Inc., a Corporation, Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States District Court of the District of Ore-

gon.

Piled August 12, 1926.

P. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.




